IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW FULLMAN : ClVIL ACTI ON
: NO. 99-2138
Plaintiff,
V.
WLLI AM J. HENDERSON, et al.,
Def endant s.
MEMORANDUM
EDUARDO C. ROBRENO May 15, 2001
Presently before the court are the parties cross-
nmotions for summary judgnent in this enploynent discrimnation
conplaint filed by pro se plaintiff Andrew Full man (“Full man”)
agai nst his fornmer enployer, the United States Postal Service
(“Postal Service”) as well as the EEO O fice of the Postal
Service (“EEO Ofice”).! The case centers around the Post al
Service’'s discharge of Fullman followi ng its conclusion that he
had filed a fal se workers’ conpensation case regardi ng an al |l eged
injury he suffered during an argunent with a fell ow worker. As
he has done in other litigation, Fullman challenges the Postal
Service's determnation that he filed a false claim In this

case, Fullman alleges that the Postal Service' s delay in sending

hima formal termnation notice in 1992 as well as its failure to

! Full man nanes the EEO OFfice as well as the Postal Service
in his conplaint. The EEO Ofice is not a separate entity
anenable to suit. Because Fullman is pro se, the court wll
conclude that all clains against the EEO Ofice are clains
agai nst the Postal Service, instead of dismssing those clains
agai nst the EEO O fi ce.



reinstate himin 1997 was not the product of his filing a fal se
wor kers’ conpensation claim as asserted by the Postal Service,
but the result of racial, sexual and/or disability
di scrim nation.

Ful | man’ s conpl aint essentially involves five clains.
First, Fullman all eges that the Postal Service racially and
sexual ly discrimnated against himin violation of Title VII when
it failed to send himan official termnation notice in 1992 and
when it refused to reinstate himon the grounds that he filed a
fal se workers’ conpensation claim Second, Fullman alleges
unspecified state clains arising out of the all eged enpl oynent
di scrimnation by the Postal Service.? Third, Fullmn clains
that the Postal Service discrimnated against himin violation of
the Arericans with Disabilities Act when it renoved himfromits
wor kforce at a tinme when he was disabled. Fourth, Fullmn clains
that the Postal Service violated his due process rights by its
delay in sending hima formal term nation notice, a Form 50,
which he clainms is needed to file an unenpl oynent conpensati on
cl ai munder the Federal Enpl oyees Conpensation Act (“FECA”).
Fifth, Fullman clainms that the EEO O fice violated his due
process rights by refusing to allow an EECC Adm ni strative Judge

to i ssue his/her findings and conclusions without a hearing with

2 Ful Il man does not specifically describe what these clains
are or what facts support such clainms. As discussed bel ow, the
court finds those clains are barred by Title VII, which provides
t he exclusive renmedy for enploynent discrimnation directed
agai nst federal workers.
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respect to his one of his discrimnation clains filed with the
EEO O fi ce.

The Postal Service responds that Fullman’s Title VI
cl ai ne have been previously dism ssed as tine-barred in an
earlier civil action and, therefore, are res judicata. In
addition, the Postal Service argues that Fullman has failed to
establish he was discrimnated against in violation of the ADA
The Postal Service further notes that Fullman’s clains ultimately
chal | enge the Postal Service and United States Departnment of
Labor’s (“DOL”) determ nation that Fullman filed a fraudul ent
wor kers’ conpensation claim and that this determnation is not
reviewable by this court. Finally, the Postal Service argues
that Full man’s due process clains and state |aw clains are not
permtted because the only relief available to a federal enployee
who al |l eges enpl oynent discrimnation is under Title VII.

The court will grant sunmary judgnment in favor of the
Postal Service and the EEO O fice on all of Fullman's clainms. In
reaching this conclusion, the court finds (1) that Fullmn’s
Title VII clains are tine-barred; (2) that Fullman has failed to
establish he was discharged fromthe Postal Service on account of
a disability, as required under the ADA, (3) that Fullman’s state
| aw cl aims are barred because Title VII provides the exclusive
remedy for a federal enployee alleging discrimnation in the
wor kpl ace; (4) that the Postal Service did not violate Fullmn’'s

due process rights because its delay in sending hima formal
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notice of termnation did not prevent himfrom obtaining

unenpl oynent conpensation; and (5) that the EEO Ofice did not
violate Full man’s due process rights because the regul ations did
not grant Fullman a right for an Adm nistrative Judge to neke
findings and concl usions w thout a hearing and because its

deci sion was appeal able to this court.

BACKGROUND

Sonetinme in 1986, Full man began worki ng at the Postal
Service as a tenporary casual enployee. On February 5, 1989,
Ful |l mn was involved in a trolley to trolley accident and
sustained injuries to his head, back, and right shoul der for
whi ch he was out of work. Fullman returned to work at the Post al
Service in March of 1989, but was reduced to light-duty work
status based on his injuries.

On March 20, 1989, plaintiff was involved in an
argunent with a fell ow enpl oyee, Larry Johnson (“Johnson”). The
severity of the altercation is contested by the parties. Full mn
asserts that Johnson pushed himinto an All-Purpose Contai ner,
whi ch aggravated his | ower back injuries suffered in the trolley
acci dent.

On March 23, 1989, based on the alleged injuries he
sustained in his confrontation with Johnson, Fullman filed a
wor kers’ conpensation claimwith the Postal Service. During the

course of its investigation of Fullman’s claim the Postal
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Service interviewed four wtnesses, including Johnson. All the
W tnesses stated that the confrontation was strictly verbal and
that there was no physical contact between the two men. On Apri
3, 1989, the Postal Service notified the Ofice of Wrkers’
Conpensation of the United States Departnent of Labor (“DCOL")
that it was contesting Full man’s workers’ conpensation claim
On May 25, 1989, the DOL notified Full man that, based on the | ack
of nmedical or eyewitness testinony to support his claim he was
deni ed workers’ conpensation. Fullmn requested reconsideration
of the denial. On August 14, 1989, the DOL reaffirned its
decision that Fullman had failed to submt credible evidence
denonstrating that he had in fact been injured at work.

On Cctober 6, 1989, the Postal Service sent Fullnman a
Notice of Renoval letter, indicating that he would be renoved
fromenpl oynent at the Postal Service based on its concl usion
that he had filed a false workers’ conpensation claim Fol |l ow ng
his renoval fromthe Postal Service, Fullman remained on its
enpl oyee rolls in a non-duty, non-pay status while the Anerican
Postal Wbrkers Union (“APWJ)') appealed the plaintiff’s renoval
t hrough the grievance process. On August 14, 1992, the APW
notified the Postal Service' s Labor Relations Ofice that it was
wi thdrawing plaintiff’s grievance. The parties agree that, at
this time, Fullman was entitled to a formal term nation notice,
known as a “Form 50.” The Postal Service, however, did not send

the notice until March 26, 1996. Although the dates are uncl ear,
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Ful | man spent nmuch of the tinme between his renoval fromthe
Postal Service in 1989 and his receipt of the Form50 in 1996
i ncarcerated on unrel ated charges.

In Cctober 1996, August 1997, and Cctober 1997, Full man
sought reinstatenent of his Postal Service position. Each tineg,
Ful  man was informed that he would not be reinstated because he
had been renoved for cause based on the Postal Service’'s
conclusion that he had filed a false workers’ conpensation claim

Since 1990, Fullman has filed four separate
adm nistrative conplaints arising fromhis discharge fromthe
Postal Service. |In February 1990, Fullman filed a forma
conpl aint of discrimnation, Agency Case No. 2A-000-1072-90,
(“First Conplaint”) claimng race discrimnation based on his
renoval fromthe Postal Service. The EEO Ofice dismssed this
conpl aint as untinely.

I n Decenber 1996, Fullman filed a formal conplaint of
di scrim nation, Agency Case No. 1C-191-1121-96 (“Second
Conplaint”), alleging race and sex discrimnation because he did
not receive the Postal Service Form 50, Notice of Personnel
Action, formally termnating his enploynent with the Postal
Service, until March 1996. The EEO Ofice dism ssed this
conplaint on the grounds that Fullman was actually raising his
removal claimagain. |In January 2000, the Equal Enpl oynent
Qpportunity Conmission’s (the “EECC’) Ofice of Federal

Operations affirnmed the agency’s dism ssal .
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On Cctober 19, 1998, Fullman filed a formal conpl aint
of discrimnation, Agency Case No. 4C-190-0035-98 (“Third
Conplaint”), alleging race and physical disability discrimnation
when the Postal Service denied his October 1997 requests for
reinstatenment. On April 16, 1999, Fullman was advi sed that he
had the followi ng rights:

You may request a hearing before an

Adm ni strative Judge of the Equal Enpl oynent
Qpportunity Comm ssion (EECC). To request a
hearing, you nust notify in witing the
Seni or EEO Conpl aints Processing Specialist,
. , Within 30 cal endar days of your
recei pt of the investigative file. After the
hearing, the Adm nistrative Judge will submt
hi s/ her findings and conclusions to the
Postal Service for the issuance of its fina
agency decision. EEOC regulation {29 C F. R
1614.109(e)(3)} also permt the

Adm ni strative Judge to issue findings and
concl usi ons without a hearing or make such
other ruling as is appropriate.

Alternatively, you may request a final agency
deci sion without a hearing. To request such
a decision, you nust notify in witing the
Seni or EEO Conpl ai nts Processi ng Speci ali st,

. , wthin 30 cal endar days of your
recei pt of the case file.

If you fail to request either a hearing or a
final agency decision wthout a hearing

wi thin 30 cal endar days of you [sic] receipt
of the case file, the agency will issue its

final agency deci sion.

If you are dissatisfied with the Posta
Service’'s final decision, you may file a
civil action an appropriate U.S. District
Court, within 90 cal endar days of your
recei pt of the deci sion.

On April 26, 1999, the EEO Ofice received Fullman’s reply in



whi ch he stated that “I would Iike to take advantage of this
right and allow the Adm nistrative Judge to issue his/her
findings and concl usion without a hearing.” On Cctober 19, 1999,
the EEO O fice issued a final decision dismssing Full mn's
conplaint. In a footnote to the decision, the EEO Ofice stated:

[ C] onpl ai nant requested a decision without a

hearing. At that tinme, this instant matter

was not before the Conm ssion (which is the

AJ for these purposes), therefore, the agency

interprets conplainant’s request as a request

for a decision on the record by the agency.

As stated, there is no provision for the Al

to make any ruling, since conplainant did not

elect for this matter to be presented before

t he Conmi ssi on/ AJ.

On April 16, 1999, Fullman filed a formal conplaint of
di scrim nation, Agency Case No. 1C 191-0044-99 (“Fourth
Conpl aint”), alleging discrimnation when he was deni ed
rei nstatenment on Novenber 21, 1998. On July 29, 1999, the EEO
Ofice dismssed this claimbecause Full man had rai sed the sane
rei nstatenent issue in Agency Case No. 4C-190-0035-98, filed on
Oct ober 21, 1998. Full man never sought review of the dism ssal
with this court.

In addition to his four adm nistrative conpl aints,
Ful lman has filed three lawsuits, two of which are before this
court, based on the sane clainms of discrimnation that he
l[itigated in the adm nistrative conplaints. On Decenber 19,

1994, Fullman filed a conplaint in the Eastern District of

Pennsyl vani a all eging racial discrimnation against the Postal



Service (“First Cvil Conplaint”). On April 21, 1997, Judge
Thomas N. O Neill, Jr. dism ssed the case on the grounds that it
was not filed within the two-year statute of limtations and it
was not subject to equitable tolling. Fullman filed a notion for
reconsideration. On July 28, 1997, Judge O Neill denied the
nmotion for reconsideration, reasserting that the plaintiff’s
claimwas not filed wwthin the statute of Iimtations and was not
subject to equitable tolling.

On March 10, 2000, Full man commenced civil action 00-

1318, assigned to this court, seeking de novo review of his

raci al and sexual discrimnation conplaint (“Second G vil
Conplaint”), alleging that the Postal Service's failure to send
Ful l mman a Form 50 was the result of discrimnation. On April 27,
1999, Fullman filed with this court Cvil Action Nunber 99-2138,
requesting review of his race, sex, and disability discrimnation
clains (“Third Gvil Conplaint”), alleging discrimnation on the
part of the Postal Service for its failure to reinstate him at
the Postal Service. On May 12, 2000, the court consolidated
civil action nunbers 99-2138 and 00-1318 and granted Ful | man
leave to file an anmended conplaint in 99-2138. On August 24,
1999, plaintiff filed an anmended conpl ai nt rai sing a due process
violation by the EEO O fi ce.

On Septenber 5, 2000, Fullman filed a notion for
sumary judgnent and declaratory judgnment. On Cctober 16, 2000,

t he Postal Service responded with its own notion for summary
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judgenent. Finally, and hopefully for the last time, the court
will deny all of Fullman’s nultifaceted clains that his renoval
fromthe Postal Service in 1989 was based on unl awf ul
discrimnation and that he is entitled to relief. For the

reasons that follow, the Postal Service is entitled to sunmary

j udgnent .
[1. ANALYSIS
A Legal Standard for Summary Judgnent

Summary judgnent is proper when the pl eadings,
depositions, answers to interrogatories and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue of material fact and that the noving party is entitled to

judgnent as a matter of law. Federal Rule of Civil Procedure

56(c); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-52
(1986). An issue is genuine only if the evidence is such that a
reasonable jury could find for the non-noving party. 1d. at 251
In making this determ nation, a court nust draw all reasonable

i nferences in favor of the non-novant. See Meyer v. Rieqgel

Prods. Corp., 720 F.2d 303, 307 n.2 (3d Gr. 1983), cert. denied,

465 U. S. 1091 (1984). Summary judgnent should be granted if no
reasonable trier of fact could find for the non-noving party.

Radi ch v. Goode, 886 F.2d 1391, 1395 (3d G r. 1989).

B. Alleged Violations of Title VII
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Ful lman’s all eges that he was racially and sexually
di scrimnated against in violation of Title VII when the Postal
Servi ce del ayed sending hima Form 50 notice and when the Post al
Service refused to reinstate himupon his request in the Fall of
1997. By focusing on the delay in sending a Form 50 notice as
well as the Postal Service's letters refusing reinstatenent,
Ful l man attenpts to revive his earlier claimfiled wth Judge
O Neill that his receipt of the notice of renoval fromthe Posta
Service was discrimnatory because it wongly concl uded t hat
Full man filed a fraudul ent workers’ conpensation claim For the
reasons enunerated in Judge ONeill’s Orders dated April 21, 1997
and July 18, 1997, Fullman’s Title VII clains fail as a matter of
| aw because they are tine-barred.

Judge O Neill dism ssed Fullman’s conpl ai nt because he
found that the two-year limtations period began to run on
Ful  man’ s cl ai n8 when he received the notice of renoval on
Cctober 18, 1989. Because Fullman filed his conplaint on
Novenber 15, 1994, well after the limtations period had expired,
Judge O Neill found that his claimwas tine-barred. In addition,
Judge O Neill found that equitable tolling did not apply to
Ful l man’ s cl ains because “plaintiff identifies no actions or
comuni cations within the limtations period that could
reasonably be construed as suggesting that he had not been
removed from his enploynent on Cctober 18, 1989.” Unpubli shed

Order, April 21, 1997, Cv. A No. 94-6923. Consequently,
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Ful | man did not neet the standards for equitable estoppel. 1d.

(citing Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d

1280, 1291-92 (3d Cir. 1994)). Judge O Neill reaffirmed his
position when, in an Order dated July 28, 1997, he denied
Ful l man’ s request for equitable tolling based on suppl enent al
docunents Full man presented to the court. Unpublished O der,
July 28, 1997, Gv. A No. 94-6923.

Despite Judge O Neill’s two witten orders on the
matter, Fullman essentially seeks to reassert his discrimnation
clains by arguing that the Postal Service s del ayed Form 50
notice as well as its letters refusing reinstatenent represent
new acts of discrimnation on the part of the Postal Service for
which Full man may seek Title VII relief. However, the court
finds that the Postal Service's delayed Form 50 notice as well as
its letters refusing reinstatenent do not revive Fullmn’ s clains
because, as Judge O Neill concluded, his Title VII clains accrued
on Cctober 18, 1989 and, therefore, his clains are tinme-barred.

The Third G rcuit has nmade clear that the statute of
limtations accrues when “the plaintiff has discovered or, by
exerci sing reasonable diligence, should have discovered (1) that
he or she has been injured, and (2) that this injury has been

caused by another party’s conduct.” New Castle County V.

Hal I i burton Nus Corp., 111 F.3d 1116, 1124 (3d Cr. 1997)(citing

Gshiver, 38 F.3d at 1386)). 1In order to ensure that the pronpt

filing of discrimnation clainms, the Third Circuit has further
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concl uded that “a claimaccrues upon awareness of actual injury,
not upon awareness that the injury constitutes a | egal wong.”

Hal | i burton, 111 F.3d at 1125.

In this case, the “actual injury” occurred when Ful |l man
was sent the notice of renoval on October 18, 1989, not when he
received the Form 50 notice or the Postal Service letters
refusing reinstatenent. First, there is no doubt that Full man
understood that he had suffered an injury at the hands of the
Postal Service when he received the notice of renoval on Cctober
18, 1989. Not only did Judge O Neill determ ne that this was the
point in time when the claimaccrued, but also the plaintiff
hi msel f proceeded to file a series of adm nistrative clains
chal | engi ng his renoval

Furthernmore, Fullman may not seek relief under Title
VIl for the Postal Service's failure to reinstate himbecause
Ful | man was never entitled to reinstatenment under Postal Service
regul ations. Under Chapter 3, section 313.53 of the Personnel
Oper ati ons Handbook of the Postal Service, it states:

It is UPSP policy to refuse enploynent to

persons who were renoved fromthe Postal

Service or fromother federal enploynent for

cause .

The Postal Service handbook nmakes only one exception to
this general rule:

I n exceptional cases where appointnent of

such an individual is contenplated, approval

of the Field Director, Human Resources, or
Manager, Enpl oynent and Devel opnent nust be
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obt ai ned before enpl oyi ng any such forner
postal or federal enployee.

Harvey White, who held the position of Field Director, Hunman
Resources at the time Full man requested reinstatenent, indicated
that during his seven year tenure at that position, he never
granted this exception.

Clearly, Fullman had no right to reinstatenment because
he was renoved for cause and because, Wite, in refusing
Ful l man’ s request for reinstatenent, was sinply making a
di scretionary decision. Although a public enployee may have a
protected property interest in his job, that interest does not

prevent discharge for cause. See Arnett v. Kennedy, 416 U. S.

134, 160-161 (1974) (permtting discharge of federal enployee for

cause under the Lloyd-LaFollette Act); Board of Regents v. Roth,

408 U.S. 564, 578 (1972) (finding state enpl oyee's property
interest in public job did not extend so far as to prevent a
di scharge for cause). Because Ful |l man was di scharged for cause
and was, therefore, not entitled to reinstatenent under the
Postal Service regulations, Fullman cannot cl aimhe suffered
actual injury as a result of the Postal Service's discretionary
deci sion not to reinstate him?

Ful | man al so seeks to avoid the conclusion that his

Title VII clainms are tinme-barred by arguing that he did not

3 Simlarly, for reasons stated bel ow, Full man cannot cl ai m
he suffered actual injury based on the Postal Service's delay in
sending hima Form 50 noti ce.
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assert a sexual discrimnation claimagainst the Postal Service
in earlier litigation. Al though it does not appear that a sexual
discrimnation claimwas before Judge O Neill, this claimis
still barred by the statute of |[imtations because, as with the
racial discrimnation claim the accrual date for his claim
occurred on Cctober 18, 1989, and Fullman did not file his sexual
discrimnation claimuntil well after the statute of Iimtations
ran out.

Furthernore, the docunent that Fullman relies upon to
assert his sexual discrimnation claimdenonstrates that
equitable tolling does not apply. Fullman cites a Postal Service
Enpl oyee Uni on newsl etter released sonetine in |ate Sunmer or
early Fall of 1992 that describes an African-Anerican femal e who
was reinstated during the grievance procedure for allegedly
filing a fal se workers’ conpensation claim Because this
docunent was not released within the two-year statute of
limtations, it cannot be relied upon for equitable tolling.

Finally, Fullman cannot claimthat he was unaware that
he was sexually discrimnated against until he saw the
newsl etter. A plaintiff’s know edge of the discrimnation is not
necessary for the statute of limtations to begin to runin Title

VIl clains. Harper v. Court of Conmmon Pl eas of Phil adel phia, No.

ClV. A 99-4906, 2000 W. 688169 *2 (E.D.Pa. May 26, 2000)
(“Plaintiff did not have to discover that her injury was based on

di scrimnation, but need only be ‘aware of the existence of and
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source of the injury.””). On Cctober 18, 1989, Fullnman net this
test and he, therefore, is tinme-barred fromasserting a claimfor
sexual discrimnation.*

To the degree that Fullman’s discrimnation conplaint
chal | enges his renoval on the grounds that the Postal Service and
the DOL wongfully determ ned that he was not in fact entitled to
wor kers’ conpensation, the federal courts have found that those
determ nations are not subject to review in federal courts. Both

the Supreme Court and several United States Courts of Appeals

4 Even assunming that Fullman’s sexual discrimnation claim
is not time-barred, the fact that an African-Anmerican femal e co-
wor ker (“Ms. Doe”) had her discharge reversed does not establish
that Full man was di scrim nated agai nst based on sex. |n order
for Full man to make out a prima facie case for disparate
treatnent, he nust denonstrate that simlarly situated non-
protected persons were treated nore favorably than hinself.
Hankins v. Tenple Univ., 829 F.2d 437, 440 (3d Gr. 1987). In
this case, Fullman nust show that simlarly situated non-
protected persons were reinstated. “To be deened ‘simlarly
situated,’” the individuals with whoma plaintiff seeks to be
conpared nust ‘have engaged in the sane conduct w thout such
differentiating or mtigating circunstances that would
di stinguish their conduct or the enployer’s treatnent of themfor

it.”” Dl v. Runyon, CV. A No. 96-3584, 1997 W. 164275 *4
(E.D.Pa. April 3, 1997) (citing Anderson v. Haverford Coll eqge,
868 F. Supp. 741, 745 (E.D.Pa. 1994)). “Furthernore, the proposed
anal ogues nust be simlarly situated in all ‘material respects.’”

Id. (quoting Perkins v. Brigham & Wnen’s Hosp., 78 F.3d 747, 751
(1st Gr. 1996); Pierce v. Commonwealth Life Ins. Co., 40 F. 3d
796, 803 (6th Cir. 1994).

In this case, Fullman’s renoval and Ms. Doe’'s renpval are

not ‘simlarly situated.’” Wereas the Postal Service Enpl oyees
Union withdrew the grievance in the case of Fullman, the union
pressed for and won arbitration for Ms. Doe. Wer eas the

arbitrator ordered that the Postal Service reinstate Ms. Doe with
back pay, noting that the United States Departnent of Labor
(“DOL”) had recognized Ms. Doe’s injury as conpensable, the DCL
di sall owed Full man’s clains for workers’ conpensation benefits.
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have found that section 8128(b) of FECA ° dealing with the
finality of decisions rendered by the DOL wth respect to FECA
benefits, is the type of | anguage Congress enpl oys when it

“intends to bar judicial review altogether.” Lindahl v. Ofice

of Personnel Managenent, 470 U.S. 768, 779-780 & n.13 (1985);

Meester v. Runyon, 149 F.3d 855, 857 (8th Cr. 1998); Hanauer v.

Rei ch, 82 F.3d 1304, 1307 (4th Gr. 1996); Czerkies v. U S. Dept.

of lLabor, 73 F.3d 1435, 1442 (7th Cr. 1996). Consequently, this
court cannot address Fullman’s essential claimunderlying all his
discrimnation clainms that his renoval fromthe Postal Service

was based on a wongful determ nation that he was not entitled to

wor kers’ conpensation.©

®> The rel evant | anguage of section 8128(b) reads:

The action of the Secretary or his designee in
al l owi ng or denying a paynent under this subchapter
i S—

(1) final and conclusive for all purposes and with
respect to all questions of |law and fact; and

(2) not subject to review by another official of the
United States or by a court by mandanus or ot herw se.

5 U S C § 8128(b).

61t should be noted that Full man’s evi dence supporting his
claimthat the Postal Service and the Departnent of Labor
i mproperly determ ned that he was not injured on March 20, 1989
does not refute the evidence supporting that decision. The
Postal Service had four wtnesses, including Johnson hinself,
that stated that there was no physical contact between Ful |l man
and Johnson.

Ful | man seeks to refute that evidence, in part, by citing
medi cal records indicating that he had in fact suffered an injury
on or around March 20, 1989. Those records, however, do not
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C. Al l eged Violation of the ADA

Al t hough Ful | man argues that his renoval fromthe
Postal Service was based, in part, on his alleged total
disability followng the March 20, 1989 incident with Johnson,
Ful l man has failed to raise a genuine issue of material fact that

he is entitled to the protections of the ADA. Tice v. Centre

Area Transportation Authority, _ F.3d __, 2001 W 410103 * 4

(April 23, 2001).

“To state a claimfor enploynent discrimnation under
the ADA, a plaintiff nust denonstrate that he or she is a
‘qualified individual with a disability’ within the neaning of
the Act, and that he or she has suffered an adverse enpl oynent
decision as a result of the discrimnation. 1d. (citing Taylor

v. Phoenixville Sch. Dist., 184 F.3d 296, 306 (3d Cr. 1999).

establish that Fullman’s injuries, if any, were “sustained while
in the performance of [his job],” as required under FECA. See
Heilman v. United States, 731 F.2d 11094, 1110 (3d G r. 1984);
Joyce v. United States, 474 F.2d 215, 218 (3d G r. 1973); FECA 5
US C 8§ 8102. In fact, the letter he cites fromthe West

Phi | adel phi a Medical Center states that “we cannot, in any way,

j udge whet her or not the exacerbation of M. Fullman’s injuries
were [sic] as a result of a happening at work, or el sewhere.”

Ful l man also relies on a finding by Pennsyl vania’s
Unenpl oyment Conpensati on Board of Review (“UCBR’) that “[t]he
claimant did not file a fraudul ent Wrknmen’s Conpensation C aim
However, the fact that a state agency in determ ning whet her
Ful l man was entitled to unenpl oynent conpensation reached a
contrary result regarding the fraudul ent nature of his workers’
conpensation claimthan the United States Departnment of Labor
(“DOL"), which is authorized to review federal workers’
conpensation clainms, does not rendered the DOL decision invalid.
The DOL reached its own concl usion on the evidence presented to
it and, under the law, that decision is final.
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See al so Wagner v. Fair Acres Geriatric Center, 49 F.3d 1002,

1003 (3d Cir. 1995); Nathanson v. Medical College of

Pennsyl vani a, 926 F.2d 1369, 1380 (3d G r. 1991). Even assum ng

that Full man can fulfill the first prong for establishing an ADA
claim’ he has failed to provide any evidence that he has
“suffered an adverse enpl oynent decision as a result of
discrimnation.” Tice, 2001 W. 410103 at *4 (enphasis added).

Al t hough the ADA prevents an enpl oyer from di scharging
an enpl oyee based on his disability, it does not prevent an
enpl oyer from di schargi ng an enpl oyee for m sconduct, even if

that m sconduct is related to his disability. See, e.qg., Brown

v. Lucky Stores, Inc., Nos. 99-15385 & 99-15509, 2001 W. 378309

*2 (9th CGr. April 17, 2001) (concludi ng ADA does not prevent an
enpl oyer from di schargi ng an enpl oyee suffering from al coholism
when t hat enpl oyee drives under the influence of al cohol);

Pernice v. City of Chicago, 237 F.3d 783, 785 (7th Gr. 2001)

(finding ADA does not prevent enployer from di sm ssing drug-
addi cted enpl oyee who is arrested for possession of drugs); Jones

v. Anerican Postal Workers Union, 192 F.3d 417, 429 (4th Gr.

" The court notes that Fullnman, in his notion for summary
j udgnment, has provided a disability certificate from Ger mant own
Hospital indicating that he was “totally incapacitated” from
March 20, 1989 and April 10, 1989. In his conplaint, he also
admts that he is no |onger “disabled.” Because Full man has
provi ded no evidence that his renmoval fromthe Postal Service was
based on anything other than its conclusion that he filed a fal se
wor kers’ conpensation claim the court does not decide whet her
Ful  man has satisfied his burden of showing he is disabled within
t he nmeani ng of the ADA
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1999) (noting ADA is not violated when Postal Service discharges
enpl oyee for on-the-job threats, even if those threats were the
result of a disability). |In this case, Fullman was di scharged
based on the Postal Service’s conclusion, supported by eyew t ness
testinony, that Fullman filed a fal se workers’ conpensation
claim Fullman has presented no evidence in his notion for
summary judgnent raising a genuine issue of material fact that

his discharge was the result of any alleged disability.

D. Fullman's State Jains Barred by Title VI

Al t hough Fullman in his conplaint filed in 00-1318
all eges that the Postal Service violated state |law in discharging
hi mand not reinstating him he has never explained what state
| aws the Postal Service allegedly violated. This court notes,
however, that Title VII provides the exclusive renedy for job-

related discrimnation in federal enploynent. See Brown v.

Ceneral Serv. Admin., 425 U S. 820, 835 (1976); G ssen V.

Tackman, 537 F.2d 784, 786 (3d Cr. 1976). Therefore, to the
degree that Fullman seeks relief through state |law for the
al l eged di scrimnatory conduct by the Postal Service, the court

di sm sses those clains as barred by Title VII. See D sante v.

Henderson, No. CIV. A 98-5703,, 2000 W. 250225 *10 n. 12
(di sm ssing Postal Service enployee’'s state clains, in part,
because Title VII provides exclusive remedy for federal workers’

clai ms of enpl oynent discrimnation).
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E. Postal Service's Alleged Violation of Fullman's
Due Process Ri ghts

The court finds that Fullman’s due process claim
agai nst the Postal Service is frivolous. Fullman m stakenly
argues that he was unable to file a claimfor unenpl oynent
conpensati on because he needed a Form 50 to file such a claim
However, the regul ati ons enacted under FECA do not require a
former federal enployee to have a Form50 in order to file for
unenpl oynent conpensati on.

I n seeki ng unenpl oynent conpensation, a forner federal
enpl oyee nmust file a claimwith the appropriate state agency.
20 CF.R 8 609.8. Upon receiving the claim the state agency
nmust obtain fromthe federal agency that enployed the clai mant,
“includi ng addi tional and reconsidered Federal findings.” 20
CF.R 8609.6(e)(1). In the event that the federal agency fails
to provide the state agency the needed information, the state
agency “shall determne the individual’'s entitlenment to UCFE on
the basis of an affidavit conpleted by the individual on a form
prescri bed by the Departnment [of Labor].” 20 CF.R 8§
609.6(e)(2). In such a case, “the individual shall submt for
exam nation by the State agency any docunents issued by the
Federal agency (for exanple, Standard Form 50 or W?2) verifying
t hat the individual perfornmed services for and received wages
from such Federal agency.” [d. (enphasis added).

The regul ations, therefore, do not require a Form 50
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for a former federal enployee, such as Full man, to seek and
obt ai n unenpl oynent conpensation. Furthernore, the letter from
t he Unenpl oynent Conpensati on Board of Review dated April 17,
1990 to Fullman indicates that he was eligible and woul d receive
unenpl oynment conpensation. Cearly, then, the Postal Service’s
delay in sending the Form50 did not prevent Fullman fromfiling
and receiving unenpl oynent conpensation benefits.® Because there
was no requirenent that Fullman have a Form 50 to obtain

unenpl oynment conpensati on and because there was no harmin
failing to send a Form 50, the court grants the Postal Service’s
nmotion for summary judgnment on Full man’s due process claim

agai nst the Postal Service.?®

F. EEC s All eged Due Process Violations

Simlarly, the court finds Fullman’s due process claim
agai nst the EEO O fice frivolous. Although Fullman alleges that
he was entitled to have an Adm ni strative Judge render a deci sion

W thout a hearing, neither the EEO s letter nor the regul ations

8 Although it is inconprehensible that it would take the
Postal Service four years to send the Form 50, the |lapsed tine is
irrelevant for the reasons stated in this section of the
menor andum

°® Al'though not clear in his conplaints, to the degree that
Ful | man suggests in his notion for summary judgnment that the
Postal Service's delay in sending hima Form50 violated his due
process rights because it delayed his ability to assert his
di scrimnation clainms against the Postal Service, the court’s
earlier conclusion that those clains are tine-barred renders such
argunments neritless.
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t hensel ves state that a conpl ainant has a right to have an
Adm ni strative Judge render a ruling without a hearing. As
stated in the EEO s letter, Fullmn could request either (1) a
hearing before an Adm ni strative Judge of the EEOC (who would
then submt his or her findings and conclusions to the Postal
Service for the issuance of its final agency decision) or (2) a
final agency decision without a hearing. Although the letter
i ndicates that the Adm nistrative Judge may render findings and
concl usions wthout a hearing, the regulation at issue, 29 CF. R
§ 1614.109(e)(1),!° does not nmake such a discretionary decision
on the part of the Adm nistrative Judge a right that the
conpl ai nant may denmand. Instead, the regulation states in
pertinent part: “If the adm nistrative judge determ nes upon his
or her own initiative that sone or all facts are not in genuine
di spute, he or she may, . . . , issue an order limting the scope
of the hearing or issue findings and concl usions w thout hol ding
a hearing.” 1d. (enphasis added).

Furthernore, the EEO Ofice’'s denial of Fullman’s claim
did not violate his due process rights because it was not a

final, unappeal abl e decision. See Adans v. EEQCC, 932 F. Supp.

660, 665 (E. D.Pa. 1996) (noting that “[g]overnnent agencies may
viol ate the due process clause when they adjudicate or make

bi ndi ng determ nations”). “Because federal enployees are

10 The Code of Federal Regul ations has been revised since
the parties began the litigation and the particular regulation in
guestion appears at 29 CF. R 8§ 1614(g)(3).
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entitled to seek de novo review of their clains in the district

courts, however, an EEOCC or [governnent enployer’s] determ nation
of an enpl oynent discrimnation claimis neither an adjudication

nor a binding determnation.” [d. (citing Mtchell v. EEQC 888

F. Supp. 710, 713 (E.D.Pa. 1995). As the EEO Ofice’'s letter
correctly indicated, Fullman was permtted under Title VII to

pursue a d

novo determ nation of his claim therefore, the EEO

O fice's determnation was not a binding decision that violated

t he due process rights of Full man.

1. CONCLUSI ON

For all the above-nentioned reasons, the court grants
the Postal Service' s notion for summary judgnent and denies
Fullman’s notion for summary judgnent.!* Wth respect to
Ful l man’s discrimnation clains, the court finds that Fullman’s
Title VII are time-barred and his ADA cl ai m does not establish
t hat he was di scharged based on his alleged disability. The
court also finds that any state clains asserted against the
Postal Service are barred by Title VII, which provides the
excl usive renedy for enploynent discrimnation against federal
workers. Wth respect to Fullman’s due process clains, the court

finds that the claimagainst the Postal Service fails because the

1 Although Fullman is entitled to appeal the decision of
this court, he is cautioned that any effort to reconfigure his
claims and commence further litigation in this court may subject
himto sanctions.
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Postal Service's delay in sending the Form 50 did not prevent

Ful lman fromfiling for and receiving unenpl oynent conpensati on.
The court also finds that the claimagainst the EEO Ofice fails
because Full man was not entitled to have an Adm nistrative Judge
render findings and conclusions without a hearing and because the
EEO O fice decision was appeal able to this court.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW FULLMAN ; ClVIL ACTION
: NO  99-2138
Plaintiff,
V.
W LLI AM J. HENDERSON, et al .,
Def endant s.
ORDER
AND NOW this 15th day of May, 2001, based on the
menor andum dated May 15, 2001, it is hereby ORDERED t hat
plaintiff’s nmotion for summary judgnent (doc. no 29) is DEN ED
and defendants’ notion for summary judgnent (doc. no. 42) is
GRANTED. Judgenent is entered in favor of defendants and agai nst

plaintiff. 1t is FURTHER ORDERED that the Cerk of the Court

shall mark this case as CLOSED.

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENG, J.



